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The Preparation you Need to Enable your client’s story to be told
While one person hesitates because he feels he is inferior, the other is busy making mistakes and becoming superior.  Raven

For civil trial lawyers jury trials generally are an infrequent experience.   Many of us do not conduct a civil jury trial until well into our career and the vast majority of us have experience with only a handful of jury trials.  That can make the experience intimidating and anxiety provoking.  Without the familiarity of the rules, conduct and procedure of a judge alone trial, our focus as trial lawyers can be deflected from the story that we are telling on behalf of our clients to worries about the intricacies of jury trial procedure.  This paper is being written for those with little or no jury trial experience.  It is not meant to be an explanation of the finer points of advocacy in front of a jury, but rather is meant to provide you with a road map to ensure that when you do step in front of the jury you can have the confidence that you know what you are doing, you understand the mechanics of the jury trial and the flow of the proceedings that you can expect.    
Any trial work involves thorough preparation.  Before you step into the courtroom you need to know what all the documents in your case say, you want to know what your witnesses are going to say, you need to have delineated what requires proof in your case and how you will prove it and you need a thorough understanding of the applicable law.  Jury trials add another element to the mix as most lawyers have little experience with jury trials.  Your preparation for a jury trial is not complete without taking the time to understand how the jury trial works both in terms of the technical aspects of a jury trial and the very different manner of presentation and persuasion that is necessary in a jury trial. 
Two aspects are absolutely necessary for preparing to present a case to a jury.  The first is a review of Civil Jury Instructions (or CivJi) and the second is taking the time to conduct focus groups on your case.  The nature of your focus groups will necessarily be dictated by the type of case that you have.  The review of CivJi ensures that the technical elements of the jury trial are clear in your mind so that despite the fact that you may not have the familiarity with conducting a jury trial that you do with a judge alone trial, the procedure will be as familiar for you.  Conducting some manner of focus groups ensures that your presentation is consistent with the message that you want to be presenting on behalf of your client.

CivJi is not just a book of template jury instructions as its name indicates.  This is a book that every civil trial lawyer should have on their book shelf.  The book deals not only with the instructions that are given to juries but with jury trial procedure and the law and references that are necessary to understand what you can or cannot do in a jury trial.  The book summarizes the law on a wide variety of points and is a useful reference in both jury and judge alone trials.   The book was first published in 1989 and is updated every four years.  It is a comprehensive resource, covering the procedure followed from the time that a jury trial is elected to the conclusion of the trial and review of the jury’s verdict.  Also included are procedure checklists, forms and tables.

A thorough read of CivJi will provide you with an academic understanding of all the procedural differences of a jury trial.  A trip to the courthouse to watch at least the first few hours of a civil jury trial is also essential and will give you insight into the flow of a jury trial in practice.  Both of these steps will ease your nerves letting you focus on the presentation of your case rather than the mechanics of the jury trial.
I recommend conducting some form of focus group early on in your case preparation.  Focus groups can take many forms from formal to completely informal but regardless of form they are essential.  The information you obtain in a focus group will help you with theme development, case analysis and presentation.  Focus groups will give you insight into how a jury is likely to view your case and to what information will be important to the jury.   
At one end of the spectrum are focus groups that are conducted by a jury consultant in a facility with two way mirrors and the opportunity for counsel to observe the deliberations of the group.  These can be done either as concept focus groups where the general facts of the case are discussed or where portions of argument and evidence are presented.  My preference is concept groups.  These more free flowing discussions will highlight what evidence and what themes are likely to be important to potential jurors and will provide you with insight on how to present your case in the most compelling manner.  
The opposite end of the spectrum is the completely informal focus group.  This can be as simple as talking about the general facts in your case with non lawyers and listening carefully to the impressions that they have of your case.  As trained lawyers we will see the case differently than our potential jurors.  Jurors come to the court room with biases, little or no knowledge of the law and a lifetime of experiences which drives their thinking.  This is completely different than what a lawyer comes to the court room with and it is absolutely essential to get an understanding of the lay person view of your case prior to conducting your jury trial.
In between these two extremes of conducting focus groups there are many options that will work for any case.  Partner up with a colleague to conduct focus groups without the expense of a jury consultant.  There are many resources available to assist you in learning how to conduct your own focus groups.  Focus groups can be done at a professional facility where they are responsible for recruiting, or can be done either in your office or at a neutral boardroom where the recruitment is done by your own staff.  Whatever your budget is though, find a way and make the time to conduct a focus group and do so at least 6 months prior to your jury trial so that you have the time to garner the evidence that will be compelling to the jury.
One of the first steps in your case specific preparation is to prepare a draft charge to the jury.  CivJi contains model instructions for almost any situation and can be used to prepare modified instructions in appropriate cases.  The charge to the jury is essentially the reasons for judgment without the findings of fact.  Just like your preparation in a judge alone case, the best place to start is by figuring out where you ultimately want to end up.  In a judge alone case my case specific preparation starts with writing the closing argument.  In my jury cases my preparation starts with figuring out what jury charge I will ultimately want.  Preparing in this way will show you what evidence you will need to support the case that you are presenting and will provide you with the road map of how to get to the verdict that you are seeking.   The judge is the most influential person in a jury trial.  This is the person that the jurors will trust and believe without question.  The instructions that the judge gives to the jury will be listened to.  Know that instruction inside out before you start your trial so that you can ensure that everything you say and all the evidence that you lead can be tailored to that charge that will ultimately be given.  
The second thing that should be done is a draft of the questions for the jury.  Although the judge ultimately determines the final form of the questions that will be presented to the jury, it is good counsel work to have prepared your draft of the questions in advance of the start of the trial and submit them to the judge at the opening of the trial.  There are sample forms of questions included as an Appendix in CivJi.  Preparing the form of questions prior to commencement of the trial will help you focus.  At the end of the day, this is what the jury is going to be asked to decide.  Your presentation to the jury should stay focused on these questions and what it will take to get the answers that you want from the jury to these questions.  
With respect to the art of persuasion in front of a jury, there are many great books and speakers and you absolutely should not conduct a jury trial without reading at least the following:
· Damages,  David Ball
· Rules of the Road , Rick Friedman & Patrick Malone 
· Reptile, David Ball and Don Keenan
· The Culture Code, Clotaire Rapaille
· Overcoming Juror Bias, Howard Nations
· Addressing the Jury, Roger Oatley
Jury trials are a fundamental part of the Canadian judicial system.  They ensure that the public that the legal system serves has a voice in the development and interpretation of the law.  Jury trials assist in keeping the law in line with the interest of the public.  Although jury trials are now not frequently conducted in civil matters due to the changes in the Rules of Court it is important that as a legal profession we work to maintain this aspect of our judicial system.  Unfamiliarity with the flow and process of a jury trial can make it intimidating but with knowledge and a bit of experience you will appreciate and enjoy this advocacy challenge.  Remember that regardless of what you read about advocacy or regardless of how great another lawyers presentation is, in trial work, particularly in jury trials, you must be authentic and true to yourself.  Preparing well will allow your authentic self to shine through in your presentation and nothing is more compelling than that.



