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Almost any trial, and in particular any personal injury trial, will include the calling of expert evidence.    Being an effective advocate on behalf of your client requires an understanding and high level of proficiency at presenting expert evidence at trial.  The rules governing expert evidence are found in Part 11 of the Rules of Court.  In this paper the following will be covered:
1. What is expert evidence and when is it admissible at trial?
2. Selecting and retaining an expert;
3. The written opinion – how to get your expert to write a compelling opinion;
4. Objections to opinions;
5. Pretrial preparation of your expert;
6. Presentation of the opinion evidence at trial;
7. Reply evidence; and
8. Time line under the Rules of Court
This paper will provide you with the background on the theory behind admissibility of opinion evidence, the technical requirements of opinion evidence and suggestions on how to present opinion evidence.  Every case is unique and the decisions that you make regarding presentation of your opinion evidence in any case must be driven by the facts in your case.  There is no template for what evidence should be presented.  This paper will however provide you with the tools to critically assess and determine what to do in your specific case.
1. What is Expert Evidence?
The starting point for understanding the admissibility of expert or opinion evidence is the general rule that witnesses can only testify as to what they have directly observed.  Opinion evidence is an exception to that rule and is allowed to enable the trier of fact to draw correct inferences from the facts in evidence in situations in which common sense and experience are insufficient on their own to provide assistance.  
The role of expert’s and opinion evidence at trial was explained in R. v. Abbey (1982) 138 D.L.R. 202 at 217, by Dickson J.as:
Witnesses testify as to facts.  The judge or jury draws inferences from the facts.  “In the law of evidence ‘opinion’ means any inference from observed fact, and the law on the subject derives from the general rules that witnesses must speak only to that which was directly observed by them” (Cross on Evidence, p. 442).  Where it is possible to separate fact from inference the witness may only testify as to fact.  It is not always possible, however, to do so and the “law makes allowances for those borderline cases by permitting witnesses to state their opinion with regard to matters not calling for special knowledge whenever it would be virtually impossible for them to separate their inferences from the facts on which those inferences were based”.
With respect to matters calling for special knowledge, an expert in the field may draw inferences and state his opinion.  An expert’s function is precisely this:  to provide the judge and jury with a ready-made inference which the judge and jury, due to the technical nature of the facts, are unable to formulate.  “An expert’s opinion is admissible to furnish the Court with scientific information which is likely to be outside the experience and knowledge of a judge or jury.  If on the proven facts a judge or jury can form their own conclusions without help, then the opinion of the expert is unnecessary.
The rule excluding opinion evidence was historically to limit a witness to describing precisely and exactly only what his or her observations were and no more.  Any inference or conclusions that were to be drawn from those observations was a matter for the trier of fact.  The rationale for exclusion of opinion evidence is primarily that the drawing of conclusions, inferences or opinions is solely for the trier of facts.  Other rationales for the prohibition included:
1. The fear that opinion evidence would usurp the function of the trier of fact;
2. The concern that numerous witnesses will be called to give their opinion, resulting in a waste of the court’s time and a confusion of issues;
3. The fear that the jury may too readily accept the opinion of influential witnesses without exercising their own independent judgment;
4. Concern that a witness would be able to testify without any fear of perjury.
Historically there was also a concern that an expert giving their evidence in an adversarial process may give their evidence in a less than independent way.  This has now been addressed as a matter of weight to be given to the opinion rather than the admissibility of the opinion itself.  This has also been directly addressed in the Rules of Court with the requirement that expert witnesses confirm that they are aware of their duty in providing expert evidence.  The Rules now codify the requirement that experts have a duty to assist the court and not be advocates for any party.  The Rules provide that the expert must certify that he or she is aware of that duty, has prepared the report in conformity with that duty and if called on to testify will do so in conformity with that duty.  
Expert testimony is used to explain facts that an ordinary layperson simply is not capable of understanding without assistance.  An expert’s function is to provide a ready-made inference for the trier of fact, which the judge or jury, due to the technical nature of the facts, could not formulate on their own.  If the judge or jury is capable of formulating a conclusion on their own by applying ordinary knowledge or common sense, expert evidence will be inadmissible on the basis that it is either unnecessary or superfluous.  Expert evidence is only permissible when it is required to assist the trier of fact and when the opinion is based on a reliable evidentiary foundation.  The purpose of the expert’s opinion must be clear.
Admissibility of expert evidence is a question of law.  In R. v. Mohan, [1994] 2 S.C.R. 9, the Supreme Court of Canada set out the criteria for determining the admissibility of expert opinion evidence.  Admissibility is dependent upon a finding that the opinion is:
(a) Relevance;
(b) Necessity in assisting the trier of fact;
(c) The absence of any exclusionary rule;
(d) A properly qualified expert.
The fact that the Mohan criteria are met does not end the matter.  The question is not whether the court should be hearing expert evidence, but whether the specific opinions accord with the proper role and function of an expert.  The assessment of whether the opinion accords with the role and function of an expert involves an analysis of the following:
a. Relevance – Involves a consideration of:
i. Logical relevance; it must have a tendency to advance or disprove a material issue in the case;
ii. Probative value and prejudicial effect. The evidence must have sufficient probative value to outweigh any prejudicial effect.  A trial judge has discretion to exclude relevant evidence if the probative value of the evidence is overcome by its prejudicial effect, the evidence is potentially misleading, or its admission consumes an inordinate amount of time which is disproportionate to its evidential value.    This involves a focus on three factors:
1. The extent to which the opinion is founded on unproven facts.  Although an expert is permitted to consider inadmissible facts in reaching an opinion, the admissibility determination should assess the extent to which such facts form the basis of the opinion in assessing the probative value of the evidence;
2. The extent to which the expert opinion supports the inference required and the degree to which such an inference is relevant to an issue in the proceeding.
3. The court must assess whether the expert’s testimony will unduly lengthen or complicate a trial.  The court should also consider whether the jury is able to make an effective and critical assessment of the evidence.
b. Necessary – the evidence must be necessary in the sense that it provides information which is likely outside the experience or knowledge of a judge or jury.  The opinion must provide the trier of fact with the ability to draw inferences that could not be made by a layperson without assistance.    The expert evidence must be necessary in order to allow the act finder:
i. To appreciate the facts due to their technical nature, or
ii. To form a correct judgment on a matter if ordinary persons are unlikely to do so without the assistance of persons with special knowledge.
c. Not contrary to any existing exclusionary rule;
d. Premised upon a sufficient factual foundation, and
e. Given by a properly qualified expert.  Prior to testifying it must be demonstrated that the expert possesses special knowledge and experience going beyond that of the trier of fact.  It does not matter how the expert got the specialized skill or knowledge, only that they do have it.  The question of whether the expert has the requisite qualifications to testify on a particular subject is a question of law.
R. v. Mohan
There are many cases in which the Court has stated what experts can and cannot do.  The leading ones include Emil Andersen Construction v. B.C. Railway Co. (1987), 15 B.C.L.R. (2d) 28; Quintette Coal Ltd. v. Bow Valley Resource Services Ltd. (1988), 29 B.C.L.R.  (2d) 127; and Surrey Credit Union v. Wilson et al (1990), 45 B.C.L.R. (2d) 310, affirmed (199), 47 B.C.L.R. (2d) 242 (C.A.).  In Quintette, Spencer J. set out eight guidelines:
1. An expert may give evidence on proper methods and tests;
2. An expert may state an opinion as to whether and to what extent various conditions know or assumed to exist would be expected to cause or contribute to something happening;
3. An expert may give both opinion evidence and factual evidence based on his experience;
4. An expert may not give an opinion which amounts to legal interpretation on a contract;
5. Where rival experts have presented or are expected to present differing opinions, he may descend to argument to show why his opinion should be expected in preference to the others, but the argument should be restricted to the technical reasons why he says his opinion is preferable;
6. He may not make conclusive findings of fact on issues disputed between the parties, but he may state certain facts as the hypothesis upon which he reaches an opinion or refer to matters which are already put in evidence.  In each case, he should make clear which hypotheses or evidence he relies upon.  It will be for the court to decide eventually whether that hypothesis is made out or whether the appropriate facts are found from that evidence;
7. He may not assess the value or justifiability of the plaintiff’s claim.
8. He may not assign blame to any party, but he may give his opinion as to cause and effect.
The factors relevant to admissibility of opinion evidence were succinctly summarized in 97966 Ontario Ltd. v. Cogenix Development Corp., 2000  BCSC 747.  In that decision the Mohan factors were considered by the trial judge and the following description of the law regarding the admissibility of expert opinion evidence was given at paragraph 10:
Generally an expert may give opinion evidence on a matter outside the common knowledge of the trier of fact.  In such an instance, the opinion is necessary to assist the trier of fact to appreciate the issues.  In other words, the trier of fact will be assisted by someone with special knowledge to fully and properly appreciate the issues.  The opinion must be reasonably necessary.  The expert must possess significant knowledge and skill beyond that of the tier of fact.  It is insufficient that the opinion may only be helpful since in that instance the opinion would be superfluous.  The opinion of the expert may be excluded where its prejudicial effect outweighs its probative value having regard to the reliability of the opinion.  There must be an evidentiary basis for the expert’s opinion.  The opinion must be based on more than speculation, guess or conjecture.  Further, a conclusory opinion is not proper.  However, the fact that the expert’s opinion may relate to the ultimate issue does not prohibit the admissibility of the opinion.  Further, where the underlying facts are in dispute, the expert’s opinion must be based on hypothetical questions.  
The above quotation highlights the variety of considerations which are taken into account when assessing whether expert evidence will be admissible or not.  A recent example of the assessment of admissibility of expert evidence is found in the case of Bialkowski v. Banfield 2011 BCSC 1045.  Mr. Justice Bracken considered the admissibility of opinion evidence derived from quantitative electroencephalograph analysis (“QEEG”) through a neuropsychologist.  As the neuropsychologist was not trained and qualified in EEG testing and analysis the opinion evidence was found not be admissible.  Bracken J. concluded that only a trained electroencephalographer with the skill, knowledge and training to recognize the potential for error would be qualified to give opinion evidence of QEEG analysis.  Although on the evidence QEEG was not new science, it was found to be novel science and as yet not sufficiently reliable for admission into evidence on the principles established in the cases.  Bracken J. further concluded that it would not assist the trier of fact in coming to his conclusions.  This case demonstrates the consideration of factors including the qualifications of the expert and whether the evidence is necessary in the sense that it will assist the trier of fact in coming to his conclusions.  This case is a reminder to counsel to consider carefully whether the Mahon factors are satisfied both in the presentation of your own case and in assessing the evidence put forward by the opposing side.
The need for an expert to be objective and impartial has been stressed time and again by our Courts.  This requirement has been phrased in a number of different ways but at its essence requires the expert to not be an advocate on behalf of the side that retained him.  In Surrey Credit Union v. Wilson et al (1990), 45 B.C.L.R. (2d) 310, aff’d (1990), 47 B.C.L.R. (2d) 242, McColl J. stressed the need for expert testimony to be given in an objective and impartial manner so the court can place some reliance on it.   In ruling that the opinion in question would be inadmissible, McColl J. provided a helpful explanation of the requirement that the expert evidence be objective and impartial.  He described that requirement as follows:
Expert opinions will be rendered inadmissible when they are nothing more than the reworking of the argument of counsel participating in the case.  Where an argument clothed in the guise of an expert’s opinion is tendered it will be rejected for what it is.
As was noted by Smith J. in Keefer Laundry Ltd. v. Pellerin Milnor Corp. 2007 BCSC 899 there is a difference between an expert who advocates for a party and one who advocates for his or her opinion.  The court should have some confidence that the expert would have rendered the same opinion regardless of which side has hired him but once the opinion has been formed through that process, the expert may give the opinion in a firm, emphatic or even strident way when expressing the opinion or defending it against contrary opinions.  
The basis for all of the concerns relating to the admissibility of expert’s opinions is a concern for the integrity and fairness of the trial process.  In Mohan the court said:
There is a danger that expert evidence will be misused and will distort the fact finding process.  Dressed up in scientific language which the jury does not easily understand and submitted through a witness of impressive antecedents, this evidence is apt to be accepted by the jury as being virtually infallible and as having more weight than it deserves.
It is fundamental that the expert opinion sets out the facts and assumptions on which it is based.  The weight that can then be given to the opinion depends on the extent to which the party that tenders the opinion is able to prove the truth of those facts and assumptions.  Clearly stating the facts and assumptions on which the opinion is based is also necessary to enable counsel to prepare their cross examination.  Counsel will cross examine the expert on the existence or otherwise of the assumed facts and whether their non-existence changes the expert’s opinion.  
With respect to the facts that are provided to the expert to take into consideration in reaching their conclusion, it is counsel’s job to carefully provide the list of facts that the expert is to take into consideration.  This is not a task that should be assigned to support staff but rather requires a thorough understanding of your case and the opinion that you are seeking.  The facts that the expert is provided with must be facts that can be proven at trial.  The facts must be necessary to enable the expert to come to a conclusion.  One of the most important parts of instructing the expert are provision of the facts that the expert is to assume.  It is not appropriate to provide experts with the discovery evidence and ask them to take that evidence into consideration when formulating their opinion.  This practice was criticized by Lowry J., as he then was, in Croutch v. B.C. Women’s Hospital, 2001 BCSC 995:
In my view, expert witnesses should not base their opinions on discovery evidence which may or may not be read in at trial.  Indeed, as a general rule, I do not consider they should be given access to discovery transcripts.  The assessment of evidence is not their function, and there is no place for the delivery of an expert’s opinion when it is based on facts drawn by the expert from what was said on discovery.  The facts underlying an opinion are within the purview of counsel.  It is counsel who must be satisfied they are facts that can be proven, and it is for counsel to settle with an expert witness the facts that are to be assumed for the purpose of the opinion.  It is those facts that must then be set out clearly in the statement that is delivered in compliance with the Rules.
When instructing your expert take the time to provide them with a clear set of assumed facts and ensure that those facts are detailed in the report as required by the Rules.  When preparing to cross examine the opposing party’s expert look closely at the facts that the opinion has been based on.  This is the foundation of the opinion and if the facts cannot be proven then the opinion cannot stand.
That does not however mean that experts cannot rely on information that is not evidence at trial.  Medical experts in particular will rely upon things such as diagnostic imaging, test results and the patient’s portrayal of their symptoms in arriving at their opinion.  These may or may not become evidence at the trial.  The Supreme Court of Canada in R. v. Abbey [1982] 2 S.C.R. 24, held that all of the foundational evidence relevant to the opinion of the expert must be proved or no weight could be given to the opinion.  This case concerned a plea of insanity on the part of the accused.  The only evidence called by the defense was that of a psychiatrist.  The accused did not testify.  The psychiatrist testified that during the course of his interviews with the accused, the accused had told him of various delusions, visions, hallucinations and sensation that he had experienced in the six months prior to his arrest.  Dickson J. (as he then was) commented on the hearsay element of the psychiatrist’s opinion as follows:  (at 42)
It was appropriate for the doctors to state the basis for their opinions and in the course of doing so, to refer to what they were told not only by [the accused] but by others, but it was error for the judge, to accept as having been proved the facts upon which the doctors had relied in forming their opinions.  While it is not questioned that medical experts are entitled to take into consideration all possible information in forming their opinions, this is no way removes from the party tendering such evidence the obligation of establishing, through properly admissible evidence, the factual basis on which such opinions are based.  Before any weight can be given to an expert’s opinion, the facts upon which the opinion is based must be found to exist.  
Eight years later in 1990 the Supreme Court in R. v. Lavallee [1990] 1 S.C.R. 852 interpreted Abbey as standing for the following propositions:
1. An expert opinion is admissible if relevant, even if it is based on second hand evidence.

2. This second hand evidence (hearsay) is admissible to show the information on which the expert opinion is based, not as evidence going to the existence of the facts on which the opinion is based.

3. Where the psychiatric evidence is comprised of hearsay evidence, the problem is the weight to be attributed to the opinion.

4. Before any weight can be given to an expert’s opinion, the facts upon which the opinion is based must be found to exist.
In R. v. Lavallee a psychiatrist testified about the battered woman syndrome in support of the accused’s defense of self-defense.  The psychiatrist’s evidence was based in part on a conversation between the accused and the accused’s mother.  Neither the accused nor her mother testified at the trial.  The Manitoba Court of Appeal held that there must be admissible evidence to support the facts on which the expert relies before any weight can be attributed to the opinion.  The Court of Appeal concluded that each of the specific facts must be proven in evidence before any weight can be given to the psychiatrist’s opinion.  The Supreme Court disagreed and Wilson J. provided the following interpretation of Abbey:
Abbey does not, in my view, provide any authority for that proposition.  The court’s conclusion in that case was that the trial judge erred in treating as proven the facts upon which the psychiatrist relied in formulating his opinion.  The solution was an appropriate charge to the jury, not an effective withdrawal of the evidence.  In my view, as long as there is some admissible evidence to establish the foundation for the expert’s opinion, the trial judge cannot subsequently instruct the jury to completely ignore the testimony.  The judge must, of course, warn the jury that the more the expert relies on facts not proved in evidence the less weight the jury may attribute to the opinion
…
Where the factual basis of an expert’s opinion is a mélange of admissible and inadmissible evidence the duty of the trial judge is to caution the jury that the weight attributable to the expert testimony is directly related to the amount and quality of admissible evidence on which it relates.
Sopinka J., in resolving the problem that arises when an expert opinion is based entirely on hearsay evidence and thus admissible because it is relevant, but entitled to no weight as it is based on evidence that was not before the court, said that when the hearsay information regularly forms the mass of material upon which an expert relies in the course of his or her expertise or whether it is hearsay going directly to a matter in issue and comes from a source that is inherently suspect:
The resolution of the contradiction inherent in Abbey, and the answer to the criticism Abbey has drawn, is to be found in the practical distinction between evidence that an expert obtains and acts upon within the scope of his or her expertise (as in City of Saint John’) and evidence that an expert obtains from a party to litigation touching a matter directly in issue (as in Abbey).
In the former instance, an expert arrives at an opinion on the basis of forms of enquiry and practice that are accepted means of decision within that expertise.  A physician, for example, daily determines questions of immense importance on the basis of the observations of colleagues, often in the form of second or third-hand hearsay.  For a court to accord no weight to, or to exclude, this sort of professional judgment, arrived at in accordance with sound medical practices, would be to ignore the strong circumstantial guarantees of trustworthiness that surround it, and would be, in my view, contrary to the approach this court has taken to the analysis of hearsay evidence in general, exemplified in Ares v. Venner (1970), 14 D.L.R. (3d) 4, [1970] S.C.R. 608, 12 C.R.N.S. 349.  In R. v. Jordan (1984), 11 C.C.C. (3d) 565, 39 C.R. (3d) 50 (B.C.C.A.), a case concerning an expert’s evaluation of the chemical composition of an alleged heroin specimen, Anderson J.A. held, and I respectfully agree, that Abbey does not apply in such circumstances:  see also R. v. Zundel (1987), 31 C.C.C. (3d) 97 at p. 146, 35 D.L.R. (4th) 338, 56 C.R. (3d) 1 (Ont. C.A.) where the court recognized an expert opinion based upon evidence “…of a general nature which is widely used and acknowledged as reliable by experts in that field”.  
Where, however, the information upon which an expert forms his or her opinion comes from the mouth of a party to the litigation, or from any other source that is inherently suspect, a court ought to require independent proof of that information.  The lack of such proof will, consistent with Abbey, have a direct effect on the weight that can be given to the opinion, perhaps to the vanishing point. But it must be recognized that it will only be very rarely that an expert’s opinion is entirely based upon such information with no independent proof of any of it.  Where an expert’s opinion is based in part upon suspect information and in part upon either admitted facts or facts sought to be proved, the matter is purely one of weight.
When dealing with objections to the admissibility of opinion evidence or in assessing what opinion evidence you will lead as part of your case keep these underlying principles in mind.
2.  Selecting and Retaining the Expert
Prior to hiring an expert counsel needs to determine what their objective is in hiring an expert and obtaining an opinion.  There are generally two different objectives that may be at play when you hire an expert.  You may be hiring an expert to prepare a written opinion and ultimately testify in court o you may be hiring an expert simply to assist you in your understanding of the facts of the case or to prepare you to cross examine the opposing side’s experts.  
Hiring experts is a huge expense in any case.  When you are considering who to hire, consider carefully their qualifications but also take into consideration the way in which the expert communicates.  If your expert is not able to express their points clearly and simply and in a way that would be compelling to the trier of fact, they will not be of much assistance.  Stay away from experts who are unable to speak at any level other than the technical jargon of their field.  The jury won’t be able to get an understanding of the opinion from that type of expert and if the jury can’t understand the opinion it will not be compelling for them.   
Consider carefully the experts qualifications when you are choosing who to hire but remember that “qualifications” is not limited to education. There is no special significance to the way in which the individual has become an expert and whether the individual is expert by reason of formal qualifications.    Expertise is skill.  The B.C. Court of Appeal in R. v. W. (R.J.), [1989] B.C.J. No. 2379 (QL) (C.A.) adopted the following description of skill from R. v. Bunniss (1964), 50 W.W.R. 422 at 424:
So long as the witness satisfies the court that he is skilled, the way in which he acquired his skill is immaterial.  The test of expertness, so far as the law of evidence is concerned, is skill, and skill alone, in the field in which it is sought to have the witness’s opinion.  If the court is satisfied that the witness is sufficiently skilled in this respect for his opinion to be received then his opinion is admissible.
…
I adopt, as a working definition of the term “skilled person”, one who has, by dint of training and practice, acquired a good knowledge of the science or art concerning which his opinion is sought, and the practical ability to use his judgment in that science.
Look for experts who have experience that would lead a jury to view them as someone that would be an expert in the specific area on which the opinion is sought.  The qualifications of the expert can make the difference of the trier of fact accepting your expert’s opinion over the opposing side’s expert.  Remember to carefully define the area of expertise that you are seeking to qualify the expert and make sure that it is in accord with the opinion that you are seeking to have admitted.  (Turpin v. Manufacturers Life Insurance Co. 2011 BCSC 1159)
As well when you are determining what expert to hire take into consideration their reputation. Reputation of the expert within the courts is of paramount importance.  If the court has criticized an expert in the past, particularly based on credibility, the risk exists that such adverse finding will be brought to the attention of the court.  This would be particularly devastating to your case and if such a negative comment has been made by the court you should expect that the opinion will not be accepted.  Always do an online search of cases in which an expert has previously testified.
Other important background research to do on your expert is a search of any commentary on them within their profession and any writing that they have done.  This is very easy to do on your own, or you can hire the City library to do this on your behalf.   Technical literature should also be searched to obtain copies of all publications for all experts who are expected to testify.  
There are a variety of ways to find an appropriate expert including the following:
· Review technical literature – review the literature in the area of the opinion that you are seeking.  Identify who the leading professionals are in that specific area;
· Search previous cases – review cases involving the type of opinion that you are seeking and identify which experts testified in those cases;
· Private search firms – there are a variety of companies that have a stable of experts.  If you contact them and describe the type of opinion that you are seeking they will be able to identify an appropriate expert for you;
· Search the internet – do a google search of the particular area that you require an opinion in.  Invariably a variety of potential experts will be identified through this process;
· Ask other lawyers – reach out to your colleagues.

3. The Written Opinion – how to get your expert to write  a compelling opinion
A strong written opinion is absolutely vital.  By and large this will become the expert’s testimony at the trial.  A well written opinion will clearly identify the assumed facts, will clearly explain the process for coming to the conclusions and will clearly express the opinion.  Counsel can influence how well an opinion is ultimately written by providing a clear and well thought out letter of instruction rather than simply using a standard template.  Take the time to write a good letter of instruction, bearing in mind that ultimately it along with any drafts of the expert’s report will be producible to counsel for the opposing party.
The formal requirements for the written report are specified in Rule 11.  In Mazur v. Lucas, 2010 BCCA 374, at para. 42 set out the purpose of Rule 11-6:
New Rule 11-6 expands on what an expert was required to state under old Rule 40A, but does not alter the general principle that it is essential for the trier of fact to know the basis of an expert opinion so that the opinion can be evaluated.  The Rule has dual purpose.  The second purpose is to allow the opposing party to know the basis of the expert’s opinion so that they or their counsel can properly prepare for, and conduct, cross-examination of the expert, and if appropriate, secure a responsive expert opinion.
In providing your letter of instruction to your expert make sure that you highlight the formal requirements for the report, specify the facts that the expert is to assume and clearly state the opinions that you are seeking the expert to provide. 
4. Objections to Opinion Evidence
Many of the objections to expert testimony are a result of failure on the part of counsel to appreciate the role of the expert witness and to provide proper guidance to the expert.  As a starting point the expert evidence must be necessary, relevant, not subject to an exclusionary rule, and given by a properly qualified expert (Mohan).  Evidence that strays into the roles of the court, counsel or other expert is not admissible because it is neither necessary nor reliable.    An expert cannot offer opinions about matters which ordinary people are aware or that which the scientific community does not accept.  Typical objections include the following:
a. An expert may not make express conclusion of law – the role of the expert is to assist the judge.  The judge does not require assistance in understanding the law.  
b. Opinions on the ultimate issue, especially the application of a legal standard, such as negligence or intent, to the facts;
c. An expert may not interpret contracts.  The interpretation of documents is a core judicial function.  
d. Opinions on the credibility of witnesses or the weight of the evidence;
e. Opinions that make findings of fact.  An expert may draw inferences from facts but it is the role of the trier of fact to conclude whether or not those facts exist.  ;
f. Arguments in the guise of expert opinion evidence.  The function of an expert is to present the court with objective and reliable information likely to be outside the experience and knowledge of the judge or jury.  If an expert report argues rather than opines, the evidence is not reliable or of assistance and must be excluded by the court.  
g. An expert may not opine on issues outside his or her area of expertise – This highlights the importance of ensuring that the witness is qualified in all areas that there is an intent to lead opinion evidence.    If the witness is not shown to have possessed expertise to testify in the area, his or her evidence must be disregarded.  
h. Opinions that reveal partisanship.
i. An expert cannot opine on issue of common knowledge – the role of the expert is to help the trier of fact understand facts or issues that are complicated, nuanced, or technical.  Where the trier of fact can assess the factual evidence without expert assistance, expert evidence is unnecessary and superfluous.
j. An expert report should not be overly general and not sufficiently connected to the action.  
An expert witness is not necessarily prohibited from expressing an opinion on an ultimate issue.  McLachlin J. (as she then was) in R. v. Burns [1994] 1 S.C.R. 656, at 656 said as follows:
The respondent does not argue that psychiatric evidence bearing on a witness’ behavior is for that reason inadmissible.  His objection is that “the opinion of Dr. Maddess went to the very root of the issue before the learned trial judge” and that “allowing that opinion usurped the function of the trial judge”: the so-called “ultimate issue rule.  However, the jurisprudence does not support such a strict application of this rule.  While care must be taken to ensure that the judge or jury, and not the expert, makes the final decisions on all issues in the case, it has long been accepted that expert evidence on matters of fact should not  be excluded simply because it suggests answers to issues which are at the core of the dispute before the court:  Graat v. The Queen, [1982] 2 S.C.R. 819.  See also Khan v. College of Physicians and Surgeons of Ontario, (1992), 9 O.R. (3d) 641 (C.A.), at p. 666 (per Doherty J.A.). 
In R. v. Mohan the “gatekeeper” function of the Court in dealing with novel scientific evidence was addressed.  In scrutinizing expert evidence based on novel scientific theories or techniques:
…to determine whether it meets a basic threshold of reliability and whether it is essential in the sense that the trier of fact will be unable to come to a satisfactory conclusion without the assistance of the expert.  The closer the evidence approaches an opinion on an ultimate issue, the stricter the application of this principle.
The Supreme Court of Canada elaborated on the principles in R. v. Mohan when the issue of novel scientific evidence was revisited in R. v. J. (J-L), 2000 SCC 51.  Binnie J. stressed the importance of the courts’ identifying a reliable scientific foundation as a precondition to the admission of evidence.  Identified relevant factors in evaluating the soundness of novel science include:
(1) Whether the theory or technique has been subjected to peer review and publication;
(2) Whether the theory or technique can be and has been tested;
(3) The known or potential ate of error or the existence of standards; and
(4) Whether the theory or technique used has been generally accepted.  
Binnie J. in this case referred with approval to Daubert v. Merrell Dow Pharmaceuticals Inc. 509 U.S. 579 (1993).  Arguably the significant amount of jurisprudence in the U.S. regarding Daubert will be instructive in dealing with this issue in Canada.
5. Pre Trial Preparation
The expert’s role in the court room is to clarify concepts and issues for the trier of fact.  The evidence must be presented in such a way that the trier of fact is able to follow its logical progression.  Before an expert’s opinion can be clear for the court, counsel must have a thorough understanding of how that opinion was reached.  Only when counsel understands the logic underpinning the expert opinion are they able to break it down into logical units which will make the opinion understandable and compelling to the trier of fact.  
As counsel it is necessary that you gain a general understanding about the subject matter of the opinion.  In pretrial preparation it is important to learn and understand the components of the opinion, review the factual background and ensure that all of the assumed facts are provable.  
Review all of the assumptions with your expert and have your expert take you through the opinion in a logical manner.  If you cannot understand the foundation or logic behind the opinion the trier of fact definitely will not be able to.  Make sure that your expert is able to break the opinion down into easy components and make sure that any “industry speak” is taken out of the way that your expert is testifying.
When preparing your expert to testify keep in mind that they may or may not be familiar with the courtroom and testifying.  Take the time to give your expert a level of comfort with what would be expected of him or her in the courtroom.  Explain all the same things that you would in preparing your lay witnesses, i.e. the layout of the courtroom, the flow of testimony, the method of oath that is preferred, the entering of exhibits and the use of exhibit books.  Ensure that you have reminded your expert to address the trier of fact in providing their answers, remind them of their duty of impartiality and caution them against advocating on behalf of your client.  Explain how objections to evidence work and don’t forget to provide them with the basic information that you as counsel take for granted such as where to park, how to find the courtroom, what to wear, where they sit to give their testimony, that the microphone only tape records their voice not amplifies it and the timing of court starting and breaking for either breaks or at the end of the day.  Although as Trial Lawyers we thrive on the days that our cases go to court, for our experts and for the lay witnesses that testify at our trials the experience can be anxiety provoking and unfamiliar.  Arming your witnesses with as much information as possible about what they can expect in terms of the procedure of testifying can go a long ways towards alleviating anxiety about the experience.
6. Presentation of the Evidence at trial
What you can or can’t do when you are presenting your expert’s evidence at trial can be one of the most stressful parts of your trial.  There are as many opinions on what is permissible or not and in my experience what some judges will let you do, others won’t.  Rule 11-7(5) prohibits a party from calling its own expert to give oral evidence other than as necessary to “clarify terminology in the report or to otherwise make the report more understandable” and direct examination is limited to those matters.  This is a codification of the rules in Pederson v. Degelder (1985) 62 BCLR 253.  In Pederson v. Degelder  Bouck J. described the testimony that could be given by an expert when an opinion report has been filed.  At paragraph 17 and 18 the limitations of expert testimony and the rationale for those limitations is explained:
…In my view, a correct reading of the statute allows the plaintiff to call the expert to give evidence in chief where he files an expert’s statement as an exhibit.  But this expert testimony must be confined to the following matters:
(a) Explaining any apparent ambiguity that may exist in his written statement, or
(b) Explaining any technical terms in the statement that may not be well understood by the average person.
The expert cannot go any further because to do so he would be adding to the material already in the written statement.
In determining what evidence to obtain from your expert in direct examination keep in mind the guiding principle that the expert cannot add to the material that has been contained in the written opinion.  Also keep in mind the jury instructions that will ultimately be given to the jury as guidance in assessing opinion evidence:
Standard jury instructions regarding the evaluation of opinion evidence include:
(1) Consider the qualifications of the expert including their training and experience and level of competence in their field.  Consider whether the expert was impartial or whether they appeared unreasonably to favour the party who called him or her as a witness;
(2) Examine the facts and assumptions upon which the expert relied to form their opinions.  Were the assumptions based upon facts that have been proved to be true
(3) Examine the opinion itself including the process used by the expert to arrive at the opinion.
In my view it is almost never a good idea to simply present your expert’s evidence by filing the expert report.  This of course would be unless the opposing party has indicated that they do not require your expert for cross examination.  If the opposing party has required the expert for cross examination and you simply file the report as the expert’s direct examination, then the expert will be cross examined without the trier of fact having the benefit of knowing what the opinion was because generally the court will not adjourn to allow time to read the report prior to the cross examination occurring.  Bear in mind that your purpose in your direct examination really should be to ensure that the trier of fact is aware of the opinion and the facts and assumptions on which the opinion is based prior to your expert being subjected to cross examination.
When you call an expert at trial you should advise the court that the witness is an expert, give the expert’s name, profession and field of expertise and the briefly explain the topic of the expert’s testimony so that the judge and jury understand the reason for calling the witness.  You must state the particular area in which the witness is to be qualified.  The area of qualification must be broad enough to cover the opinion being tendered, but narrow enough to describe a genuine field of expertise in which the witness is knowledgeable and which is relevant to the case.  Next, carefully take your witness through their qualifications and in particular the particular areas of experience or education that are relevant to the opinion that you are offering.  Don’t simply tender the expert as an expert in the specific area, even when the opposing side takes no issue with the expert’s expertise.  The qualifications of the expert are an important part of the testimony and could sway the balance if the trier of fact ultimately has to weigh the opinions of two experts and chose one over the other.  Once the expert has been qualified and accepted as an expert, then begin to take him through his report reviewing the facts that are assumed and the opinion that is given.  Rule 11-7(5) of the Supreme Court Rules limits direct examination to what “is necessary to clarify terminology in the report or to otherwise make the report more understandable and any direct examination of that expert is limited to those matters.”  You are making the report more understandable by having the expert review what his opinion was and the facts that informed that opinion.    
If a written report has been filed with the court, the direct examination has two purposes:
1. Have the witness qualified as an expert and have the court accept the expert’s ability to opine on the matters set out in the written report – this will establish the expert’s qualifications to give the evidence in question.  This phase can be used to have the expert explain to the court some of their previously relevant experience and research that has been conducted.  
2. Clarify or highlight certain portions of the written report.  The evidence will be limited to that contained in the written report.  Examination in chief will include such matters as:
a. The theory relied on in formulating the opinion;
b. The facts relied on by the expert as the basis of formulating the opinion;
c. Documents and other information relied on in formulating the opinion;
d. Tests, experiments or other procedures performed;
e. Authentication of the expert’s exhibits;
f. The expert’s conclusions;
g. The expert’s rejection of competing conclusions with an explanation of the reasons. 
The examination in chief of your expert will provide education to the trier of fact of the anatomy in a personal injury case and the nature of the injury.  
Literature can be used not just in cross examination but also in examination in chief.  A statement contained in a work of reference is admissible if an expert witness while testifying accepts the work as authoritative.  Under our Rules the expert would have to have referenced the authoritative literature in their written report.  The technique for introduction of authoritative literature was described in R . v. Marquard [1993] 4 S.C.R. 223 at 251 by McLachlin J. as follows:
The proper procedure to be followed in examining an expert witness on other expert opinions found in papers or books is to ask the witness  if she knows the work.  If the answer is “no”, or if the witness denies the work’s authority, that is the end of the matter.  Counsel cannot read from the work, since that would be to introduce it as evidence.  If the answer is “yes”, and the witness acknowledges the work’s authority, then the witness has confirmed it by the witness’s own testimony.  Parts of it may be read to the witness, and to the extent they are confirmed, they become evidence in the case.
This was confirmed in British Columbia in the decision of Drost J. in Privest Properties Ltd. v. Foundation Co. of Canada Ltd. (1995), 128 D.L.R. (4th) 577 at 642-647 (B.C.S.C.), affirmed (1997), 143 D.L.R. (4th) 635 (B.C.C.A.) leave to appeal refused (1997), 149 D.L.R. (4th) vii (S.C.C.).
David Ball in “David Ball on Damages 3” describes the steps that must be taken in presenting expert evidence at trial as the following:
(1) Have your expert prove how their job must be done, why it must be done that way, and that when someone does the job wrong, the results will be wrong;
(2) Have you expert explain how she used each rule/step on the facts of this case;
(3) Have your expert show how the only way to arrive at the defense’s opinion would be to violate or improperly execute one or more of the rule/steps.  A good expert should be able to point out where the defense expert went wrong and how that is the only way to come to the defense’s conclusion.
When you present your opinion evidence to the Court focus on the qualifications of the expert and then focus on ensuring that the evidence that your expert is serves the function of making the opinion more understandable for the trier of fact so that ultimately they are able to identify what the opinion is and the facts that were important to that opinion.  
7. Responsive Reports
A recurring issue in my practice is responsive reports and whether the defense is entitled to an independent medical examination to enable them to prepare a responsive or reply report.  Rule 11-6(4) fills a void in the previous rules regarding response or reply expert evidence  The Rule requires  party’s to serve response reports up to 42 days before trial.  Under the former rules parties were permitted to call expert evidence in reply without notice at trial.  However, it had to be truly responsive to the expert evidence of a witness that was called by the opposing party.
What is responsive evidence?  In Kroll v. Eli Lilly Canada Inc. (1995) 5 B.C.L.R. (3d) 7, Sanders J. as she then was, noted that “true responsive evidence, does not permit fresh opinion evidence to masquerade as answer to the other side’s reports”.
In C.N. Railway v. H.M.T.Q. in Right of Canada, 2002 BCSC 1669, Henderson J. consider the admissibility of “reply reports” and held that only portions of the reports that provided a “critical analysis of the methodology of the opposing expert were admissible as responsive evidence.  
In the decision of Luedecke v. Hillman 2010 BCSC 1538, Cullen J.  provided a more expansive view of what is permissible under Rule 11-6(4).  This case concerned a defense application for an independent medical examination that was late.  The proposed examination would not occur until after the date for provision of expert’s reports had passed, but was prior to the Rule 11-6(4) time limit for reply expert evidence.  The earlier decision of Savage J. in Wright v. Brauer 2010 BCSC 1282 had focused on whether a medical examination was necessary to enable the defendant to file responsive evidence.  Savage J. in that decision held that the materials that had been filed with the application did not provide a basis for the examination when the defendants are limited to providing response reports.  Cullen J. distinguished the type of evidence that was allowable under Rule 11-6(4), in effect creating a new form of reply or response evidence.  At paragraph 52 and 53:
I thus conclude that what is referred to in Rule 11-6(4) is not akin to rebuttal evidence such as that called by a plaintiff in response to a defendant’s case, with its consequent limitations.  Nor is it akin to expert evidence that responds generally to the subject matter of the plaintiff’s case.  Rather, it refers to evidence that is “purely responsive” to the medical evidence which the other party has called.
As such, it has inherent limitations but not necessarily the same limitations that Henderson J imposed on the true rebuttal evidence he was dealing with in C.N. Rail, supra.
However, Cullen J. then went on to confirm the traditional approach to reply evidence at paragraph 56:
I am alive to the concern expressed by the plaintiff’s counsel that Rule 11-6(4) may be seen as a means for defendants to circumvent the more onerous notice provisions of 11-6(3) and routinely seek to obtain reports that more properly should be sought under that latter rule.  I conclude, however, that such a concern can be met as it was with the practice of having opinion evidence without notice under the old Rule 40A.  In that regard, the words of Williamson J. in Kelley v. Kelley (1995), 20 B.C.L.R. (3d) 232 (S.C.) are apt:
I would restrict, of course, as courts I think must, the practice of having opinion evidence without notice strictly to truly responsive rebuttal evidence, and I think if that rule is carefully observed, there should be no difficulties.
In the case of Labrecque v. Tyler 2011 BCSC 429 Master Bouck held the Luedecke and Wright  were consistent and reconcilable and that the difference in outcome in those two cases lay in the difference in the facts.  Master Bouck also dismissed a defense application for an independent medical examination to obtain reply evidence in Hamilton v. Demandre 2010 BCSC 1914 stating that the defendant had failed to meet the evidentiary threshold which might support an order for the examination.
An examination was ordered in Mahil v. Price 2011 BCSC 808 by Voith J. but only on the identified narrow issues that the defendants had asserted that they wished to respond to.  In doing so, Voith J. noted, as did Saunders J., as she then was, in Kroll that truly responsive evidence “…does not permit fresh evidence to masquerade as an answer to the other side’s report”.  The approach taken by Voith J. appears to once again confirm the necessity that the opinion that is served under Rule 11-6(4) must be truly responsive evidence as has been established in prior case law and that Rule 11-6(4) has not created a new class of responsive evidence.  The affidavits that are served in these applications have in my experience been almost identical.  Ensure that they truly are demonstrating a need for an examination in order for the expert to be in a position to address the opinions that have been put forward by your experts.  If the affidavit material does not specifically identify why an examination is necessary in order for the expert to be able to respond to the opinions that have been put forward by your experts, oppose the application for the examination.
8. Important Dates Concerning Expert Evidence under the New Rules

	Deadline
	Document or Step Required

	84 days prior to scheduled trial date
	Service of initial expert report

	42 days prior to the scheduled trail date
	Service of rebuttal report

	The earliest of 28 days prior to the scheduled trial date, the trial management conference, or the case planning conference
	List of witnesses	

	21 days after receipt of the report of a jointly reported expert
	Application to call an additional expert must be made

	21 days prior to the scheduled trial date
	Objections to the admissibility of an expert’s report must be communicated to the party tendering the report

	21 days prior to the scheduled trial date
	Demand for an expert to attend at trial for the purpose of cross examination must be communicated

	14 days after the request is received
	Contents of the expert’s file must be disclosed.
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